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EDITOR’S NOTE

As we carve out this new era, dubbed ubiquitously and rather
excruciatingly, “The New Normal’, it feels a treat to enjoy the privilege of
living once more in at least somewhat precedented times. While we
endeavour to learn to paradoxically live alongside the plague, something
government ministers have become quite adept at, the need for
philosophical thought seldom seems quite so urgent. A period of ever
tumultuous politics and global affairs, the line between legality and
morality wilfully obscured — reflection upon practical philosophy is
paramount.

I am thrilled to present this third issue of Pense. It marks a
fantastic achievement of our editors, who have all excelled and made my
job considerably easier, and our contributors, who have delivered timely
and insightful works. I extend a considerable thank you to Aprar for her
beautiful work as designer. I would also like to thank the Philosophy
Society at large, the committee, but particularly Monika, having worked
tirelessly this past year to return PhilSoc to its full, in-person grandeur. All
involved should be exceptionally proud of the community they have built,
and I trust that with the welcoming of the new committee, the society is in
safe hands.

Yours sincerely,

Martha Gibbon
Editor-in-Chief
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Defending Moral Realism from
Evolutionary Debunking

Joe Carstairs

Suppose you, the reader, put down this journal, sought out the least deserving person
you know, kidnapped them, and pulled their fingernails out. Would the wrongness of
that action depend on whether you believed it to be wrong? Or whether 7/ believed it
to be wrong? Or whether everyone believed it to be wrong? Surely not! What's wrong
is wrong and what's right is right. That does not depend on what anyone thinks, any
more than we can make it the case that pigs can fly, simply by believing that it is so.!

If, like me, you find the previous paragraph intuitively convincing, you
probably believe that moral propositions are stance-independent. Roughly, that, for
all moral propositions p, whether p obtains does not hang on what anyone believes
about p.2 We will abbreviate ‘stance-independence about moral propositions’ to ‘moral
realism’. (This is slightly inaccurate because some self-proclaimed moral
realists are not stance-independentists about moral propositions and vice versa.
But these are the exceptions to the rule, and, more importantly, the abbreviation is
going to save us a lot of ink.)

Moral realism is intuitively appealing for many people, but there is a problem.
It is almost certain that our psychology is, at least partly, the work of evolution
through natural selection. This psychology, in turn, paves the way for much of our
moral beliefs. (It would be a psychologically peculiar person who believed it fair to
roast the smallest child for Sunday lunch.) Now, if moral realism obtains and moral
facts are therefore stance-independent, then, surely, we have no reason to expect
evolution to have steered us towards accurate moral beliefs, rather than any old moral
beliefs that happen to be fit for survival and reproduction. But if we have not evolved
towards moral accuracy, then our moral beliefs are surely epistemically unwarranted!
And suddenly we are swimming in scepticism soup. This is a gloss of the ‘evolutionary
debunking argument’ originally presented by Street (2006).

1 One common misunderstanding: you might think that whether pulling S’s fingernails out is wrong
depends on whether S thinks it would be wrong. But in ordinary circumstances, S would only believe
pulling their fingernails out was OK if it didn’t cause them great undeserved harm, or if they wanted their
fingernails pulled out. If we hold these facts as fixed, I find it intuitive that even S’s moral opinion does not
count. Certainly, I do not think S’s opinion counts in a constitutive kind of way, like how whether S believes
they have consented to having their fingernails pulled out contributes to the truth of whether they have
consented.

2 This is rough, because there might be counter-examples: whether it was wrong for me to burp at the
dinner table last night seems to hang on the other guests’ thoughts on the matter. Such wrinkles are very
interesting, and also totally irrelevant to the substance of this essay.
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In this essay, I will defend moral realism against the debunking argument. My
first defence will be what I call the ‘sceptical parallel argument’. The aim here is to show
that if the evolutionary debunking argument can show moral facts are
stance-independent, then a parallel line of reasoning would be able to show,
absurdly, that facts about whether one is a brain in a vat are stance-independent. In
section 2, I will attempt the sceptical-parallel approach, and we will see that it has
some merit, but also has two significant vulnerabilities. There are other less
problematic approaches: in section 3, I will argue that evolution does aim for moral
accuracy after all. But first, I will explain the debunking argument.

1. The Evolutionary Debunking Argument

Street (ibid) claims moral realists must accept one of two options. Namely, they must
accept that either evolution selects for moral accuracy, or that our moral beliefs are true
by coincidence only (ibid: 125 & 121). Street proceeds to reduce each of these options
to an absurdity, and we will follow her line of thought here.

First, the former option: let us suppose that evolution selects for moral
accuracy. Street argues that in this case, the realist would have to pick one of two
kinds of evolutionary explanations: either a ‘tracking account’ (ibid: 125-35) or a
‘third-factor account’.® Tracking accounts say that moral accuracy has some per se
advantage for survival and/or reproduction. This is unlikely. It may be advantageous
for reproduction not to roast one’s progeny for Sunday lunch. But that is because
you would fail to preserve your bloodline, not because it is morally wrong. So, there
is no obvious per seadvantage to moral accuracy.

On the other hand, we have the third-factor accounts: that, although moral
accuracy is not a per se advantage, it is an incidental side-effect of some
other advantageous trait. For example, you might theorise that we evolved accurate
moral beliefs about the badness of pain as a side-effect of our tendency to avoid pain,
which is advantageous. Yet, Street argues that this is insufficient (ibid: 142-144). Even
if we have found any such faculty, F, in order to truly claim that evolution selects for
moral accuracy by coincidence: we would have to explain why F contributes to moral
accuracy. And do this without collapsing into a tracking account, since we have
already seen that such accounts fail. So, F must enable perception of moral truths
and be advantageous, even though perception of moral truths is not itselfadvantageous.

This appears to be an impossible task. Consider our example: you would have
to explain why pain-avoidance is both advantageous and leads to accurate moral beliefs,
all while maintaining that moral accuracy isn’t a per se advantage. Street argues this
cannot be done (ibid: 144-152). Thus, neither tracking nor third-factor accounts are
plausible,

3 Street calls them ‘byproduct hypotheses’ (2006, pp. 142-144). The name ‘third-factor account’ comes
from Enoch (2010).
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even though they are required if evolution is to select for moral accuracy. Hence, the
former option for the moral realist reduces to an absurdity.

Now let us turn to the latter option. Suppose our moral beliefs are true by
coincidence only. Although Street herself is ambiguous (ibid: 122), it is widely
recognised that this coincidence would primarily be an epistemological problem
(Enoch, 2010; Vavova, 2015; Wielenberg, 2010). Namely, the problem is the threat of
moral scepticism: if our moral beliefs are true merely by chance, then it would only be
as a matter of epistemic luck that we were right. And as any sensible epistemologist
will tell you (e.g. Engel, n.d.; Pritchard, 2015: 3), significant epistemic luck is
incompatible with warrant. So, our moral beliefs would not be warranted. In other
words, we would have moral scepticism. So, the latter option also reduces to an
absurdity.

Now, let us formalise the argument.

(Fit) If moral facts are stance-independent and moral accuracy is fit,
then some tracking or third-factor account is true.

(Unfit) If moral facts are stance-independent and moral accuracy is
not fit, then many of our moral beliefs are unwarranted.

(Account) That any tracking or third-factor account is true is
implausible.

(Realism) Moral facts are stance-independent.

(Left-Hand Horn) Some tracking or third-factor account is true despite
being implausible.

(Right-Hand Horn) Many of our moral beliefs are unwarranted.

This argument is propositionally valid.* The debunker claims denying (Realism) is
better than denying any other premise or accepting either conclusion. Now that we
have formalised the evolutionary debunking argument, let us try to defend moral
realism by means of a sceptical parallel argument.

2. The Sceptical Parallel Argument

Now, consider the right-hand horn amounts to moral scepticism. When I (and I doubt I
am alone) first met the evolutionary debunking argument, one thought that occurred to
me was: what happens when we try and construct a parallel argument that ends up
in scepticism of the more familiar, epistemological kind? For, surely, even a
moral anti-realist will be realist about whether one is a brain in a vat! Pursuing this
thought has resulted in the following parallel argument. For our parallel argument,
we will

* Roughly. If we read “...is scientifically implausible’ as ‘...requires that some scientific implausibility is true’,
et sim. in the left-hand horn, then the argument is of the following form: (p Aq) O r,(pA—=q) Ds,rOt, p
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replace every mention of morality with sceptical hypotheses (SHs): such as ‘[ am a
brain in a vat’.

(Fitsy) If SH-facts are stance-independent and SH-accuracy is fit, then
some SH-tracking or SH-third-factor account is true.

(Unfitsy) If SH-facts are stance-independent and SH-accuracy is not fit,
then many of our SH-beliefs are unwarranted.

(Accountsy) That any SH-tracking or SH-third-factor account is true is
implausible.

(Realismgy) SH-facts are stance-independent.

(Left-Hand Hornsy) Some SH-tracking or SH-third-factor account is true despite being
implausible.

(Right-Hand Hornsy) Many of our SH-beliefs are unwarranted.

Let us make sure all the terms used make sense. Straightforwardly, an SH-fact is a fact
pertaining to SHs, such as ‘I am a brain in a vat’; an SH-belief is a belief pertaining
to SHs; and SH-accuracy is the condition of tending towards true SH-beliefs and away
from false ones. An SH-tracking account is a theory that claims SH-accuracy has some
per se evolutionary advantage. For example, one could claim that SH-accuracy has the
per se advantage of allowing creatures to walk without fear that the ground will
give way beneath their feet. (Of course, this is a bad account, since the evolutionary
forces would work just the same in this regard if we were all brains in vats.)
Meanwhile, an SH-third-factor account claims SH-accuracy is an incidental by-
product of some other advantageous faculty. For example, one could claim that SH-
accuracy is a consequence of accurate perceptive faculties, which are evolutionarily
advantageous for obvious reasons. (Again, a bad account as our perceptive faculties
can only tell us that there is a cliff, not whether a cliff is the deception of an evil
demon.) Now, to use the sceptical parallel argument in defence of moral realism, we
need (Parallel).

(Parallel) If denying (Realismsgy) is not the best response to the parallel
argument, then denying (Realism) is not the best response to the
original.

We can use this to defeat the evolutionary debunking argument, and this is how. Here
is our defence of moral realism: (Realismsy) is a platitude. I cannot make myself not be
in the Matrix just by believing I am not. That is far more certain than even the
best evolutionary science. So, denying (Realismsy) is not the best response to the
parallel argument. And (Parallel) is true. So, the original cannot disprove (Realism).
We will argue for (Parallel) by taking every alternative response to the parallel
argument in turn. Namely, we could deny an alternative premise, or accept a conclusion.
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First, suppose we denied (FitSH). But the argument for (FitSH) is identical to the
argument for (Fit). Whether X stands for ‘moral’ or ‘SH’, we can say the same thing:
if X-accuracy is fit, then it is either a per se advantage - in which case an X-
tracking account is true - or it is not. In which case, it must be a by-product of some
other faculty - in which case an X-third-factor account is true. It simply falls out of the
definitions of tracking and third-factor accounts respectively. SO, if we denied (Fitsy),
we would have to deny (Fit) as well.

Similarly, whether X stands for ‘moral’ or ‘SH’, we can make the same argument
for the second premise: if X-facts are stance-independent and X-accuracy is not fit,
then if our X-beliefs were true, it would be a matter of epistemic luck, and
therefore, our beliefs would be unwarranted. So, if we denied (Unfitsy), we would have
to deny (Unfit) as well.

Next, suppose we denied (Accountsy). That would mean accepting either an
SH-tracking or SH-third-factor account. I think we cannot accept an SH-tracking
account: it is not conceivable that there could be any per se advantage to SH-
accuracy. By construction, were any SH true, the whole perceptible world, including
the laws of evolution, would be indistinguishable. It is advantageous to be accurate
in ordinary facts, like facts about where dangerous cliffs are, but there is no
advantage to knowing whether that cliff is the fiction of an evil demon or not. So
instead of an SH-tracking account, we would have to accept an SH-third-factor
account. Now, if you were to come up with a viable SH-third-factor account (which
may or may not be possible), there are good odds it would also induce a viable
moral-third-factor account. For example, take the (absurd) theory that we evolved
a truth-detector that reliably makes true propositions feel truthier. If it works for
SH-facts, there is no reason to think it would not also work for moral facts. And that
is all we need to protect (Parallel). It is not a knock-down, but it is a serious
challenge for the debunker to overcome.

Alternatively, suppose we accepted (Left-Hand Horngy). Given what [ have
already said about (Accountsy), it is likely we would have had to have accepted some
SH-third-factor account which induced some similar moral-third factor account. So, we
may as well accept (Left-Hand Horn) in that case.

Finally, suppose we accepted (Right-Hand Horngy). Then we would be accepting
global scepticism, in which case, it costs us little to throw moral scepticism into the
bargain and accept (Sinister Horn). So, whatever alternative response we might have
to the parallel argument, we uphold (Parallel).

However, there is one additional key problem with this parallel-argument
defence; in (Right-Hand Horngy), scepticism about SHs. We assume that scepticism
about SHs implies global scepticism. That is, scepticism about ordinary facts like ‘I
have hands’. But, in fact, that assumption is somewhat controversial in epistemology. It
is the majority view, but there are notable dissenters (e.g. Dretske, 1970; Pritchard,
2016, see esp. 90-94). Such epistemologists grant us ordinary knowledge, but deny us
knowledge
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of the negations of SHs. You might defeat (Parallel) like so: we accept (Sinister
Horngy), but, despite the sceptic’s claims, ignorance of the negations of SHs doesn’t
infect the rest of our knowledge. So, accepting (Sinister Horngy) fails to lend any
support to (Sinister Horn) moral scepticism. This line of thought, while unlikely to
be overwhelmingly popular, is likely to have enough potential adherents to put a
serious dent in the dialectical power of the parallel-argument approach.

Now I feel we have given the parallel-argument approach a thorough treatment.
It may yet hold together. But it has two big vulnerabilities: someone could, against the
odds, come up with a convincing SH-third-factor account that does not correspond to an
equally plausible moral-third-factor account. Or the dissenting epistemologists could be
right, and the parallel could break down in the right-hand horn. I find these
vulnerabilities to be serious enough that we cannot depend on the parallel-argument
defence alone to defeat the evolutionary debunking argument. So, are there better
alternative defences of moral realism?

3. Alternative Defences

We get more robust defences of moral realism against the evolutionary
debunking argument from Enoch (2010) and Wielenberg (2010). Both claim to have
found promising third-factor accounts of how evolution might select for moral accuracy.
Enoch argues that, since evolution aims at survival and reproductive success, and
those things are pro tanto goods, evolution tends to produce true moral beliefs. In a
similar vein, Wielenberg argues that evolution has, for complex reasons, produced
a being capable of wondering whether it has rights. And in fact, if you are capable of
wondering such, you are exactly the kind of being that does have rights. You have
rights, precisely because you have the cognitive complexity that is required to wonder
whether you have rights. Meanwhile, this cognitive complexity is an evolutionary
advantage for us humans. These are highly promising third-factor accounts, so, if they
stand up, it is much easier to deny (Account), and thereby defend moral realism against
the debunker.

Vavova (2015: 8) does not support these defences. She worries that Enoch and
Wielenberg’'s approaches make dialectically inappropriate assumptions: that survival
and reproductive success are pro tanto goods, or that cognitively advanced creatures
have rights. She compares the case to a visit to the optometrist: if your optometrist
told you, ‘your test results show that you are probably colour-blind,” you could not
respond, ‘but this wall is red, and I can see that!’, because your ability to tell that the
wall is red has come into question. Likewise, Enoch and Wielenberg cannot
assume that their moral beliefs are true, since their ability to form accurate moral
beliefs has been put into question by the debunker.

However, Vavova's optometrist is a poor analogy for the evolutionary
debunker. The typical evolutionary debunker believes in morality. They tend to
agree with the moral realist on specific moral questions (as much as anyone does).
The optometrist analogy would be more fitting if my optometrist and I had been given

a large palette of
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colours and we had agreed in our naming of them (as much as anyone would). In that
case, it is hard to see how my test results could have proven me colour-blind. At best,
we have proven that the test is inaccurate, not that [ am colour-blind.

So, by providing convincing third-factor accounts of how we evolved towards
moral accuracy, Enoch and Wielenberg have powerful defences against the evolutionary
debunker. There is also a powerful theist defence of moral realism: God guarantees that
evolution would produce accurate moral beliefs. Suppose there exists a God, who is an
all-powerful provident being who wants human beings to have some half-decent ability
to form accurate moral beliefs. In this case, we can be sure that we have some
half-decent ability to form accurate moral beliefs, however that might come to be. It
might be through Enoch and/or Wielenberg’s accounts, in which case (Account) is false.
It might be through some third-factor account that we are, as of yet, too short-sighted to
think of, in which case, the left-hand horn is true. It might be through some
mysterious extra-evolutionary means, in which case (Fit) is false. Either way, we
are no longer forced to deny (Realism).®

In this essay, I have defended moral realism from the evolutionary debunker’s
challenge. First, there was the sceptical parallel argument. Although that approach had
some merit, it is vulnerable to the discovery of a suitable SH-third-factor account and
is hostage to the live debate on whether SH-scepticism implies global scepticism.
Despite the weaknesses of the parallel-argument approach, between Enoch,
Wielenberg and the theistic argument, we are nonetheless well-equipped to defend
moral realism from evolutionary debunking.

5 A similar argument has been made in Ritchie (2012), and, oddly, in the Stanford Encyclopedia, without
citation (Evans, 2018). Interestingly, both of those authors present the argument as a defence of theistic
belief rather than a defence of moral realism. I think it does both.
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In Common Law Jurisdictions, There Are
Restrictions Limiting the Use of Character
Evidence, Despite the Fact That it May Be
Relevant to Determining Innocence or Guilt. Are
These Restrictions Justified?

Harriet Ball

Preliminaries

The purpose of a criminal trial is to come to an accurate verdict as to the guilt or
innocence of a defendant. However, difficulties arise when we examine how some of
the rules and procedures in common law jurisdictions appear to be contrary to this
aim. We might question whether we can defend the restrictions that rigorously limit
the use of character evidence, despite such restriction potentially impeding a
maximally accurate verdict. Character evidence is a form of broadly statistical evidence
that pertains to a defendant’s history and personality traits. These features are thought
to offer some indication about someone being more or less prone to committing certain
crimes. Examples are broad and range from aspects such as a history of a short temper
and violence to a past criminal record.

Under current UK legal jurisdiction, character evidence is not usually
admissible during the guilt phase of the trial. The exception is that a defendant is
allowed to put forward ‘positive’ character evidence, such as evidence of their honesty.
The prosecution is then permitted to rebut this, should they have their own character
evidence to deny it. The use of character evidence is one of the most legislated aspects
of evidence law. There are three main categories under which positions in support of
the strict constraints on the use of character evidence can be sorted: epistemic, moral
and disincentive arguments. Epistemic arguments concern whether character evidence
can even reliably help with verdict accuracy. Such arguments appeal to the general
claim that how we act in the past might not necessarily be a reliable indication of how
we are going to act in the future. For the purposes of this essay, I will be focusing only
on this category of arguments.

Introduction
I will argue that the restrictions on character evidence are justified, defended by a
modified version of the epistemic arguments which levy that the level of

persuasiveness the jury prescribes to character evidence is unevenly weighted relative
to different defendants. This uneven weighting happens because they make the error,
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shown by the jury nullification argument, of distinguishing general punishment
desert from guilt of the crime in question. Since their ideas about who deserves to be
punished are informed by social prejudices, in these instances the jury fall victim to jury
nullification — they act unjustly towards the defendant. I will then consider how
one might object to this defence of the restrictions by arguing that we can still be
mindful of such prejudice, while also preserving accuracy by being liberal about
character evidence admission. I will counter that, as evidenced by the complexity of
cases in which the defendant is accused by a victim as well as by the state, such a
view makes a false supposition that the role of character evidence in a trial can be
neatly separated from such prejudice.

1. The Rules on Usage of Character Evidence

The instinct to permit all available evidence in the trial is motivated by the aim to
maximise the likelihood of an accurate verdict. It is generally the case that how c/earthe
evidence presented in a trial appears to be is proportional to the certainty level of a
jury; it is maximally desirable to avoid a trial in which there is a tentative jury who are
unsure of whether to acquit or convict the defendant (Laudan, 2006: 119). Various
worries about permitting character evidence explain the current strict rules on
whether it is allowed in the trial. In criminal cases, character evidence is generally
not permitted, with two main exceptions: a defendant may choose to raise evidence of
their own good character or to raise bad character of the victim (Park, 1998: 668). A
notable exception to the latter is the Federal Rule of Evidence 412%, or the rape shield
rule, which does not allow a rape survivor’s sexual history to be used as a form of
bad character evidence against them; in this way it aims to block such survivors from
being put on trial (Park, 1998: 669).

1.2 Epistemic Arguments for Character Evidence Rules

The epistemic arguments in support of the current restrictions on character evidence
claim that it is overly persuasive in the eyes of the jury and therefore that they will
be prejudicial in their weighting of it — that is, they will view character evidence as
far more indicative of innocence or guilt than it is. While trace evidence, such as
eyewitness reports, can only exist as a result of a crime happening, ‘prospective’
(Redmayne, 2015: 42), or ‘predictive’ (Sanchirico, 2011: 1260) evidence may exist
whether or not the defendant in question committed the crime. Hence, there is more
room for error when the jury invest in evidence of a prospective nature. In addition,
psychological research suggests that we have a predisposition to create patterns of
meaning in places where no such patterns exist (Redmayne, 2015: 47). This is
commonly referred to when considering why juries are susceptible to placing so
much weight on character evidence. The evidence has been framed in such a way
that allows it to correlate with their inclinations formed early in the trial about the
defendant being guilty or innocent. In the

1 In United States Federal Law.
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case of prospective evidence, perhaps with the exception of motive evidence,
drawing such inference links can therefore be unreliable.

One specific epistemic worry for character evidence in criminal trials concerns
the risk of the jury choosing to acquit or convict based on how they feel about the
defendant generally as a result of hearing positive character evidence, rather than
according to whether or not they believe them to be guilty of the crime in question. This
worry touches upon concerns about the risk that character evidence might lead to jury
nullification (Sanchirico, 2011: 1246). Nullification in law refers to cases in which the
jury chooses to acquit a defendant despite being convinced beyond a reasonable
doubt that they are guilty of the crime for which they are accused. It is assumed here
that were character evidence to be permitted, the jury would decide that the
defendant deserves to be acquitted on the basis of such good character, leaving the
question of whether they actually committed the crime as a detached afterthought
(Sanchirico, 2011: 1246). The upshot of the jury nullification argument then, shows
that a specific distinction is at work. The jury makes an error when separating their
thoughts about the likelihood of guilt or innocence of the crime in question from those
about the likelihood with which they feel the defendant is deserving of the punishment.

2. Modifying the Epistemic Arguments

1. Uneven Application of Prejudice-Induced Jury Nullification

I propose a modified version of the epistemic worries about character evidence. My
modified version of these epistemic arguments identifies that, rather than character
evidence consistently being prejudice-inducing across the board, the influence that it
has on the jury is dependent on the defendant in question. I will apply this
uneven application problem to the jury nullification argument to suggest that
there is atendency from the jury to be prejudicially persuaded by character evidence,
to the point where they regard punishment desert to be of higher importance
than guilt or innocence, but only for some defendants and not for others. I
suggest that the defendant’s position in socially significant hierarchies is significant
as to the likelihood of jury nullification.

2. Evidence in Recent Cases

In order to offer a defence for my worry that prejudice-induced nullification linked to
character evidence is unevenly applied, let us consider the 2016 trial People v. Turner, in
which twenty-year-old Brock Turner was accused of raping a young woman outside a
party on his college campus (Manne, 2018: 196). The characterisation of Turner as a
‘golden boy’, a white male and a promising student athlete, contributed to concern
about the ‘severe impact’ of the conviction on Turner’s future (Manne, 2018:
197). The character evidence that presented Turner as ‘happy-go-lucky’ and
emphasised his sporting talents, contradicted, at least in the eyes of the jury, the
image of a person who
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deserved to be severely punished for such a crime (Manne, 2018: 196). The question
of whether he committed the crime became distinguishable from, and irrelevant
to, whether he should be convicted, when of course, the two should be
inseparable. Although this case did ultimately end in a conviction, the jail time of
which he only ended up serving three months, it was comparatively small relative to
the severity of the crime, especially given the damning evidence against him, including
two witnesses who attested to seeing the crime take place (Manne, 2018: 197-208).
Such cases are not uncommon (see Shanahan, 2021). The core of the problem here
lies in the fact that the acquittal verdict does not necessitate a verdict in which the
defendant is believed to be innocent, despite that the criminal trial is set up with the
aim that this always be the case.

2.3 Conceptual Oppositions

Character evidence’s power to solidify certain social prejudices also effects the jury’s
views about punishment desert. This can be explained by the way in which they
categorise certain properties about the crime in question relative to the defendant.
Balkin (1990) distinguishes logically contradictory terms from those which are merely
conceptually opposing. While it would be a logical contradiction to assert that P and
not P are true, a conceptual opposition consists of two terms which, given a certain
context, and perhaps in that context only, are related in such a way that shows
them to be opposing (Balkin, 1990: 1674). Such oppositions involve the first term, the
second term, and the context or relationship by which they are shown to be opposed
(Balkin, 1990: 1674). I argue that the jury imposes a context onto these terms which
falsely views the character evidence at hand and the social identity of the defendant as
having a relevant relationship. The accuser, by contrast, appropriately recognises no
such relationship.

Applying this reasoning to the above examples, the clash in how the terms are
conceived forces the jury to deny the claim that having the characteristic of committing
the crime of rape is equivalent to having the characteristic of being a rapist. This
seemingly contradictory claim can be made under Balkin’s picture, because it is made
by those who are imposing a claim that, for example, the concept ‘golden boy’ and
‘rapist’ are logically opposed? The accuser, by contrast, makes two opposed
assumptions: the assumption that committing rape and being a rapist are one and the
same thing, and the assumption that being labelled a ‘golden boy’ is irrelevant to
whether someone is a rapist. Thus, the relationships the accuser imposes onto the
concepts in question are different to those relationships imposed onto the same
concepts by the judge and jury. This is the context in which the accuser can be cast as
mistaken. Despite this, there is a crucial similarity in that both take the guilt of the
defendant as established or at least as perfectly plausible. This example then, can be
argued as a form of the jury nullification worry. In a case in which the defendant is
acquitted, the jury might justify their decision

2The reasoning used here is analogous to the deductive reasoning that Manne argues creates the
‘honourable Brutus problem’ (Manne, 2018: 198).
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by appealing to the claim that the defendant should not be labelled something so
heinous as a rapist, all the while making no attempts to refute the claim that he is in
fact guilty of the crime of rape. The fact that character evidence is a type of
prospective or predictive evidence perhaps explains why the jury make the error
of thinking that because Turner is a young promising athlete with loving friends and
family, that he is not the sortto do such a thing, and certainly not deserving of harsh
punishment. This is the case even in the face of the witness testimony that claimed
to have seen Turner violating the accuser (Manne, 2018: 198). The jury overly
concern themselves with desert of punishment, falsely supposing that such a
measure of desert exists beyond simply whether the crime was committed.?

2.4 Setting Aside Positive Character Evidence Concerns

Lastly, it should be noted that in this example it is positive rather than negative
character evidence at play. Since I do not aim to argue that the rule for permitting
positive character evidence specifically should be overturned, I suggest that the
reasoning I applied to the Turner case could also apply to a negative character
evidence case. Consider a case in which, unlike that of Turner, there is a significant
lack of other evidence against the defendant, such as, perhaps, a lack of DNA, testimony
of the victim, witnesses, etc. However, imagine that the defendant is a black man with a
past criminal record, or even merely some ‘non-criminal bad character’ evidence
presented against him (Redmayne, 2015: 77). While the Kalven and Zeizel study*
supports the idea that criminal record might be an indicator of likelihood of
conviction, we can nevertheless apply the conceptual opposites reasoning again here
(Redmayne, 2015: 57). Whereas in the Turner case, Turner, a young white man, is
characterised as non-deserving of punishment despite the damning evidence
against him, in our case, the black male defendant might well be characterised as
deserving of punishment despite a lack of evidence and therefore a lack of general
certainty about whether he is in fact guilty. Any evidence in favour of his guilt might,
as consistent with the studies on jury behaviour that we have discussed, appear to fit
persuasively with the jury’s prejudicially held belief that this man is guilty because of
his social identity — an identity which the jury may perceive as aligning with the
monstrous image of rapists in racist rape myths (Park, 1998: 677-8).

3. Fighting Objections

One might object to my defence of character evidence rules by saying that, if the
prejudice is brought about by the defendant’s social identity rather than only by the

3 There are of course questions of desert about such things as length of punishment, and there is
subsequenttheorising as to how punishment should be justified (Moore, 2010). Despite this it seems
uncontroversial to claim that arguing for a conviction in the name of anything more than being sure
beyond a reasonable doubt that the individual committed the crime is, dangerously, entering membership
evidence territory.

*In 1966, Harry Kalen and Hans Zeizel conducted an influential study, ‘The American Jury’, which
examined jury deliberation in the criminal trial.
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character evidence, we could shift our efforts to making sure that the jury is mindful of
stereotypes, and yet be liberal in our approach to character evidence so as not to
compromise the chances of attaining a maximally accurate verdict. Since in my
argument the crux of the problem lies, not with character evidence itself, but with the
implicit biases held by the jury, one might argue that we should be focusing on
addressing the prejudices held by the jury so that character evidence may function as it
should.

To counter the supposition that my view is contrary to attaining an accurate
verdict, we may respond that concerns about jury prejudice necessarily hinge upon
character evidence and therefore cannot be so neatly detached as might be suggested.
We cannot separate the way in which the consideration of character evidence is
affected by jury biases, and the criticism has wrongly presupposed that a separation is
possible. In this way, objectors would be wrongly prescribing the argument as a moral
one rather than an epistemic one. While the moral issue of social prejudice is
pertinent, the use of character evidence itself presents no issue here — rather it is the
way in which the jury allow it to inform their regard of the defendant that is
morally problematic. Our conceptions about who ‘deserves’ punishment are informed
by prejudices in our social dialogues, for example rape myths. Although something
like a past criminal record or lack thereof is separate from a given social identity,
when we come to use the latter as support for guilt or innocence, we dangerously
toe the line of overinflating the defendant’s identity as an important factor in
proving this. Laudan criticises character evidence rules on the grounds that they fail
to sufficiently measure whether a given piece of evidence qualifies as both relevant
and reliable (Laudan, 2006: 123). It is the way in which a jury is overly susceptible to
classing certain character evidence as highly revealing that is dangerous given its
uncertain levels of reliability.

Conclusion

In conclusion, I have put forward a modified version of the epistemic arguments for
character evidence rules. I suggest that the weight with which the jury might be
persuaded by character evidence is unevenly applied according to different defendants.
When combined with prejudicial ideas about the defendant’s social identity, the
evidence shows itself to be highly persuasive in the eyes of the jury. This persuasion
is most harmful when it is fuelling jury nullification worries in which the jury have
the desire to acquit or convict, based on their feeling that the defendant is deserving of
that outcome, rather than based on whether they think that they are innocent or guilty
of the crime for which they are accused. On this basis, I contend that the restrictions
upon the use of character evidence in criminal trials are justified.
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How the works of Kant and Hume Exemplify the
Racialist Thought of the Enlightenment

Lucy Hall

Enlightenment perspectives of race were formed at a time when European
overseas expansion in the centuries prior had allowed for increased contact with the
non-European world, leading travel writers to document inhabitants across the
globe. This contact engendered the emergence of anthropological theories, invoking
the interest of scholars attempting to account for human variation. Both
Immanuel Kant and David Hume participated in writing about human diversity,
attempting to provide a naturalist account for how these different ‘types’ came to be,
how they can be categorised, and to what extent these different types exist in a
hierarchy. Throughout this essay, I will examine popular Enlightenment notions of
racial categorisation, theories of the origins of human diversity, the effect of climate on
human variation and ideas about racial hierarchy, demonstrating that these concepts
are exemplified in Kant and Hume’s works on human difference.

The idea that human beings could be categorised into distinct groups, or
what is now a modern concept of ‘race’, was relatively novel in the eighteenth century.
Previously, travel writers went into depth describing the traits and
characteristics of countless individual groups throughout the continents, with a focus on
social and cultural institutions to differentiate groups of humans. Some Enlightenment
writers dismissed the multitude of classifications as tedious. Eighteenth century writer
William Robertson posited that the qualities shown by each small group were similar
enough to attribute them to larger groups more generally (Hudson, 1996: 250). Instead
of understanding the different qualities of different groups dwelling across one
country, inhabitants of the entire continent could be classified as one people. The
popularity of these generalised claims about large groups of non-Europeans in the
eighteenth century can be at least partly attributed to the influences of slavery and
imperialism, which stripped individual national identity from many non-
Europeans, rendering the intricate differences between nations insignificant to
Europeans (Hudson, 1996: 251). Some of the first Europeans to introduce
racial classifications of humans distinguished four or five species of men, demarcated
by their skin colour and their facial features (Vermeulen, 2015: 367). The
distinction of these generalised groups is evident in Hume’s notorious footnote
in his essay ‘Of National Characters’where he notes, ‘1 am apt to suspect the negroes
and in general all other species of men (for there are four or five different kinds) to
be naturally inferior to the whites’ (Hume & Miller, 1987: 208). This notion is
reiterated in Kant's On the Different Races of Man, where he notes, ‘1 believe it
necessary to assume only four races of man in order to
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derive from them all the differences which are ascertainable on first sight and
which perpetuate themselves’, (Mikkelsen, 2013: 62) echoing William Robertson’s
sentiments on the convenience of categorising humans in larger groups (Eze, 1997: 33).

There is a key difference between Kant and Hume’s ideas on distinct racial
groups: Hume claims that there are four or five different species of men, whereas Kant
claims that there are four races (Hume & Miller, 1987; Mikkelsen, 2013). This
distinction exemplifies Enlightenment debates about whether all humans descended
from one original creation, known as the theory of monogenesis, or, whether they
had descended from several separate creations, rendering them different species from
one another entirely, known as polygenesis. Monogenism was widely favoured
during the Enlightenment, while polygenesis was adopted by far fewer scholars,
notably Hume (Vermeulen, 2015: 376). While Hume does not explicitly state a
commitment to polygenesis, his use of the phrase ‘all other species of men’ falls in line
with the polygenic theory that races are biologically distinct species, suggesting his
opinion on the matter. Polygenesis, while not a dominant theory in the eighteenth
century, saw great growth in popularity in the nineteenth century amongst proponents
of the practice of slavery. The theory was used to prescribe a permanent,
inescapable inferiority to those deemed an entirely different species to ‘man’
(Vermeulen, 2015: 376). Kant writes that it is not different species of humans that exist,
but rather different races of the same species. His theory claims that all humans are
derived from a single ‘stem genus’ allowing them to produce offspring with one
another, making them the same species regardless of physical differences
(Mikkelsen, 2013). Some proponents of monogenesis, such as German physician
Blumenbach and naturalist Buffon, argue that human variation is not necessarily
fixed and may be reversible over time, believing that climate is the biggest factor in
human variation (Eze, 1997: 44).

As Kant's racial theory supports monogenesis, he sought to find a way to
explain diversity that did not appeal to the claim that each race was a different species,
hence the notion that human variation is caused by climate is central to his writing.
Kant posits that all human variations are derived from the ideal ‘stem genus’ of white
skinned brunettes, with variation determined by geography, which supposedly
influenced the development of inherent interior ‘germs’ (Mikkelsen, 2013). These
‘germs’ are identified as characteristics present in the stem genus which may be
suppressed or developed varyingly by climate. He posits that this is the strongest factor in
‘producing a lasting development’ in the genetics of the human (Mikkelsen, 2013). Here,
continuous successive reproduction of a group of people in a particular climate is
regarded as the primary determinant of race, an idea reiterated and popularised at
the time by Buffon and French philosopher Montesquieu (Vermeulen, 2015: 369).
Kant claims that the whites, which are closest to the proposed stem genus, and which
are inhabitants of temperate climates, are supposedly the beings that reach the
‘greatest perfection’, whereas those native to hot climates fully mature but
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cannot reach the perfection of those in temperate climates (Eze, 1997: 63). This notion
is present, although to a lesser degree than in Kant's writings, in Hume’s On
National Character. Hume employs climate as a probable factor in racial superiority,
claiming that there is reason to believe that the nations in the tropic and polar regions
are inferior to those in temperate climates and are unable to achieve the ‘higher
attainments of the human mind’ (Hume & Miller, 1987: 207).

Inseparable from the theories of racial variety, is the notion of racial hierarchy that
is established throughout Kant and Hume'’s writings, particularly throughout passages on
the intellectual and moral capacities of the races. This leads to claims that the civilised
nature of the white race is what allows and justifies them to control the ‘lesser’ races
through violence (Eze, 1997: 64). Kant notes that all inhabitants of the hottest
climates are particularly lethargic, and states that this can be fixed by ‘rule and
force’, seemingly advocating that violent oppression of such lesser races is necessary if
the European is to create a vigorous and active lot of subordinates (Eze, 1997: 64).
This characterisation is present in Hume’s Of National Characters, Hume asserting the
natural superiority of whites to all other races. Hume claims that even the most barbaric
groups of the white race have elevated qualities of valour and government, constituting
a fixed racial superiority of the whites in all instances (Hume & Miller, 1987: 208).
The favouring of the white race is echoed throughout works from prominent
Enlightenment figures such as naturalists Carl Linnaeus and Francois Bernier, credited
for being some of the first to introduce biological classification among human variants
(Vermeulen, 2015: 375). Linnaeus paints the character of the European as gentle
and inventive, whereas the African is relaxed and negligent, and the Asian shallow and
easily distracted (Vermeulen, 2015: 368). It is clear how claims of this nature can be
deployed in attempts to justify imperialism, slavery and white supremacy by appealing
to the idea of a natural superiority innate in the white human. If the white race is the
closest to the perfected human being and has a capability to achieve what the non-white
races naturally cannot, then it is determined that the role of whites is to rule over the
rest of the world. It is ironic that white Europeans, who Kant implies should have to
subjugate these imperfect races through ‘force’, should then describe themselves as
‘gentle’ and ‘inventive’ (Vermeulen, 2015: 368).

The writings on race by Kant and Hume have been continually regarded
as philosophically insignificant, their racial remarks branded as personal prejudices
rather than considered vital to their philosophy. For example, Richard Popkin (1980)
initially evaluated Hume’s footnote to be a casual bigoted remark rather than a
calculated and sustained position. This assessment ignores the fact that their writings
were produced at a time where interest in human diversity was increasingly popular
among Enlightenment thinkers, with varying accounts of human diversity across the
world being sought and exchanged. Kant and Hume’s ideas about race serve to
reinforce the European project of
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dominating the earth, synthesising justifications for the treatment of non-whites as
wholly inadequate beings, capable only of being ruled. By gaining insight into the
historical context of the rise of racialist thought, we can see how the remarks on race by
Kant and Hume are not to be dismissed as uninteresting, standalone observations.
Instead, they exemplify wider Enlightenment thought about racial differences,
contributing to the establishment of an intellectual framework to stimulate the popular
thought and pseudoscience of racists from the eighteenth century onwards.
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Maybe Baby: Scanlonian Contractualism
and The Non-Identity Problem

Monika Zon

Contractualism indicates a view that morality is based on a form of contract or
agreement. Scanlon developed one form of contractualism. In this essay, I argue that
Scanlonian Contractualism can deal with the non-identity problem (NIP) through
changing token identity cases into type identity cases. I firstly explain the NIP and the
two claims which cause the problem. I then explain Scanlonian Contractualism and how
NIP might be a problem. Next, I argue in favour of Kumar’s view that contractualism can
avoid NIP by not treating identity as tokens but as types. I consider a potential objection
to this worry and argue that so long as we do not see existence as an interest, we can
accept Kumar’s view as plausible. I finally consider the importance of type over token
standpoints in contractualism with respect to climate change and NIP, before concluding
that we should see Scanlonian standpoints as types.

I will now explain the non-identity problem, using the example of conception
timing cases. This is where someone planning a child must decide on the #me of
conceiving that child: for example, whether to conceive a child today that may be born in
a circumstance which makes them worse off than a child conceived at a future date —
say, a month later.

The problem arises from two claims: one empirical, and one metaphysical
(Boonin, 2021: 2). The empirical claim is linked with our gametes — sperm die every
few days and ova are released approximately once a month. The metaphysical claim is
that if a particular sperm and ova never come together, then the person they were going
to create never comes to exist. Let us suppose that if a child is conceived now, she will
be born with a condition which makes her life moderately worse than if her parent,
Claire, waits a month to conceive her (ibid.) The child still has a life objectively worth
living despite her prospects being limited in some way. It seems reasonable prima facie
to say that not waiting a month is wrong, even if there is some minor inconvenience at
stake for Claire such as delaying her pregnancy. This is because choosing not to spare a
child aless good life when it can be easily done seems intuitively wrong. Let us suppose
that if the child is conceived now, Alice will come to exist. A delay in conceiving the child
will cause Alice to never come to exist. — the delay will, instead, bring about the
existence of Ben.!

!t should be noted here that the argument only works if we make the assumption that it is better to exist
than not, which is a big i£ The assumption is that it would be wrong to prevent Alice from existing.
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Scanlon’s (2000) contractualism? relies on the normative force of mutual
recognition; that which he calls what we owe to each other. In this framework, we must
consider views other than our own. According to Scanlon, we should aim to find
principles which everyone would agree to ifsuitably motivated. To do this, we look at
different standpoints. Though Scanlon is somewhat vague on what constitutes a
standpoint, he seems to characterise them as individuals’ different ways of seeing the
world. Standpoints are therefore almost like stakeholders of individuals who hold a
‘stake’ in our morality. We must consider standpoints for those who do not have the
capacity to consider certain issues, such as children or people with severe mental
disabilities. When we consider different standpoints, they must hold personal reasons
for choosing a moral action. Impersonal values are insufficient for Scanlon. Natural
beauty, for example, cannot be accepted as a standpoint unless, say, it brings my friend a
source of joy or income because she works in a nature park. Scanlon also argues that
these standpoints must be generic, not just related to specific people (2000: 202). For
example, I can reject a principle because it would cause me bodily harm, as it seems I
am not the only person who would reject it for this reason. However, it would seem I
cannot reasonably reject helping someone because it merely minimally inconveniences
me.

NIP may be a problem for contractualism because it works from the assumption
that moral agents want to justify themselves to others. There is no reason to think that
these others must be existing people — they could be potential people (Mulgan, 2018).
Problematically, because Scanlon is vague about future people in his view of
standpoints, one may argue that one standpoint could be that Alice or Ben want to exist.
On one hand, caring about future people is a strength of contractualism — it can protect
future people from issues caused by currently living people such as climate change,
which will likely negatively affect future generations. On the other hand, an obligation
to future people means that the NIP can pose a problem to Scanlon.

Scanlonian contractualism holds that an act is wrong if, within a context, it
would be impermissible according to principles to which no one could reasonably reject
(Scanlon, 2000: 153). Scanlon also notes that this reasonable objection cannot be
induced by coercion and must be well-informed (ibid.) Scanlon seems to not consider
that we are extremely, if not completely, limited in knowing who w7/l exist as there is no
metaphysical queue of people waiting to step into the world. Setting this issue aside,
there are two possible ways in which we can read “no one”. These are:

1. Actual people; and
2. Possible people

Contractualism may struggle from the NIP: from (1), it would likely follow that the
non-identity problem is unavoidable for contractualism. Furthermore, if we see ‘no one’
as actual people, we then should consider that their standpoints must be considered in
a contractualist framework. If our intuition that Claire is doing something wrong by not

2] use contractualism and Scanlonian contractualism interchangeably.
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waiting a month to conceive is right, but we suppose that Alice wants to exist, then we
are faced with the issue that there is no one to advocate for Alice. This goes against a
common intuition in the NIP which is that existence-inducing-actions, such as choosing
when to have a child, can be wrong, even if they do not necessarily harm or make
things worse for the person that would be brought into existence through this action.?
Therefore, NIP may be an issue for contractualism.

The other problem for contractualism arises if we understand ‘no one’ as
possible people. (2) is problematic by virtue of the fact that there are a /ot of possible
people, and if they are all vying for existence, then it seems like we will quickly enter
moral gridlock if all of them are able to reasonably object to choices which do not bring
them into existence. This moral gridlock would result from our inability to choose who,
out of all those specific possible people, has the most reasonable reason to exist.

To deal with the non-identity problem, we ought to reject the notion that the
child’s identity in conception cases is relevant. I argue that we should treat the
specific identity of the child as irrelevant. What is objectionable about Claire’s
dilemma is that she needs to do the best for her future child, not for Alice or Ben. By
rejecting the concept of a specific person coming into existence and their well-being,
Kumar (2003) provides a contractualist solution which mostly overcomes problems
posed by both actualand possible future people.

Kumar convincingly proposes that instead of viewing future people as specific
people, we instead generalise their standpoint to a representative type. Kumar’s
proposed solution to the NIP is consistent within a Scanlonian contractualist system.
Scanlon explains that we need to look at general reasons for rejection of principles
from a standpoint, not ones attributed to specific individuals (Scanlon, 2000: 205).
Instead of seeing the future child as Alice or Ben respectively, Kumar would reject their
standpoints and conceptually combine them to just the representative child. Instead of
seeing token identities like Alice’s as one to whom we owe certain duties to, we see her
identity as a type. We can then make the argument that we owe the child something in
virtue of her type.

Kumar’s type argument is strong because it seems to resonate with how we view
everyday cases. For Kumar, the types are held together by type-relationships. In the
conception cases, this relationship is parent-child, however, a number of broader
examples seem to work in a similar way. For example, when we think of a student, we
do not necessarily have to imagine him and his idiosyncratic needs and desires out of
what he would want at university. Instead, we can imagine a representative student
whom we would make decisions for, as well as future students who will join the
university. If we suggested policies which would be detrimental to future students, we
could imagine the plausible objections given to us despite those students not yet being
students. The universities therefore hold a duty to their students by virtue of their
relationship to

3 Otherwise the person would not be brought into existence.
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them. It would therefore seem that Kumar’s argument is plausible in everyday cases
because it is reflected through seeing the relationship of a parent-child akin to a
duty that a university holds to their students.

Moreover, by making the child a general standpoint, we liken conception cases to
fixed identity cases. For example, it is plausible to argue that a pregnant woman
standing next to a radioactive power plant for no good reason is wronging her child.
The child in Kumar’s cases may not yet exist, but can still be wronged on similar
principles — it is still the parent’s duty to not wrong the child in virtue of the type-
relationship. Thus, if we see the child as a ¢ype Scanlonian contractualism could
overcome NIP. Identity would become less of a pivotal issue, allowing us to be obligated
to future people with an intuitive appeal.

One worry for Kumar’s view is the case of a maybe baby*:

Maybe Baby Case: Claire is undecided about having a child, and it would not be
an inconvenience for her to have one. Her possible child would have a life
worth living.

The question posed by this case is whether Claire has any moral obligation to have a
child in the first place. A consequentialist framework which focuses on maximising the
good would morally require Claire to choose the option of having a child. If we have a
general type of child which wants to come into existence, it does not really matter if the
child is not a token. They still may have a reasonable way to object to the idea that
Claire can permissibly flip a coin. If this is the case, it seems like we face a new problem.

Even as just a type-child and not a token, we can assume that the child would
object to not being brought into existence in a case such as the maybe baby case. Since
Claire is undecided, we cannot rely on other principles such as bodily autonomy to
outweigh the possible baby’s claim to exist. Without reaching for an argument which
alludes to danger to Claire, there may be insufficient reason to avoid the conclusion
that Claire should have a baby due to her indifference. For example, if Claire would be
inconvenienced by having the child or she simply did not want to get pregnant, then
contractualism could accommodate this through her being able to reasonably object to
getting pregnant due to those reasons. It seems like a problematic outcome for a
normative moral theory to pose the necessity to have children. Since the standpoint of
a potential human exists in Kumar’s view, it could lead to the idea that we are morally
required to have a child if there is sufficient reason.

However, a way in which the types view can be improved and made even more
plausible is to see existence as a non-interest (Finneron-Burns, 2016: 1157). This is
because the possible child is not disadvantaged by not being brought into existence —
they would necessarily have to exist for this to happen. Existence is necessary to have
an

* Credit for this example belongs to Guy Fletcher from the University of Edinburgh Philosophy Department
(Fletcher, 2021).
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interest but is not an interest itself (ibid.). If this is the case, then the possible child
cannot reasonably object to not being brought into existence as she is not being
harmed.

Not allowing existence to be an interest is important in a normative framework.
By permitting existence and not the quality of experience to have weight on our moral
decisions, we risk a swamping problem: we are swamped with obligations to countless
potential people. How much do we owe these people? If we allow existence to be an
interest, then trivial tasks such as putting off going to the supermarket may lead to
moral ambiguity since, technically, two people could meet at the supermarket and
bring about Alice instead of another child. This can become overly demanding which
would lead to problems with deciding what, if any, actions within a contractualist
framework could be permissible provided so many people could reasonably reject
what we do. Pragmatically, then, existence cannot be an interest.

We should therefore see NIP cases in contractualism as type cases as we
should look more at quality of existence rather than existence itself. People do choose
to have children every day, and it is important for contractualism to defend the
children’s right to have a goodlife. Perhaps if we all agreed not to have children, then
a rising concern over not seeing existence as an interest could lead to human
extinction. Scanlonian contractualism thus would permit the reasoning of quality of
life when combined with Finneron-Burns’ existence as a non-interest argument.

It is further plausible to use Kumar’s standpoint not only with conception
cases but also with the case of climate change. It is worrying to think that a climate
change denier could use identity-fixing actions to justify not caring about the effects
we are having on our planet. For example, one could argue that we should continue
using non-renewable energy sources despite this potentially endangering the quality
of life that potential future humans might have because if we stop using those energy
sources, these people will never come to exist. If all She/lstations close overnight, it is
possible that couples who were going to meet at the stations (perhaps not in the most
romantic fashion, but nevertheless) would never meet and not bring some people into
existence. Such may also be the result of not being able to travel to work or other
cities, or other circumstantial changes. Therefore, if we were to accept the notion that
existence is an interest despite the quality of existence, this could lead to dire
implications for our climate change policies®. It may be the case that we need to show
some respect to future people to satisfy the intuition that Claire should be morally
required to select to have aslightly better off child later.

In conclusion, Scanlonian Contractualism can successfully deal with the NIP
through Kumar’s view of types. The types argument could still suffer from letting a
potential child have a claim on existing, which leads to an undesirable normative
outcome of expecting people to have children, but Finneron-Burns’ emphasis on
existence notbeing an interest helps to deal with this problem. I considered the

5 “We shouldn’t close the Shell gas stations - think of the children!”
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importance of typifying standpoints to elaborate on why token specific standpoints are
dangerous if accepted within contractualism broadly. Though other problems might arise,
contractualism can deal with the NIP.
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Physis/Nomos Antithesis in Plato’s

Moderation of Political Idealism
Mark Maciej Wiech

‘The theme of political philosophy is the City and Man’, declares Leo Strauss (1978: 1).
Obvious they may seem, but these words acutely capture the spirit of Plato’s Republic
(1998), the book in which one of the most famous Greek individuals founds the
supposedly ideal political regime. Simultaneously the origin of western political
philosophy and now strangely unfamiliar, the Republic provides an alternative approach
to one of the central questions of every society — how can the political organisation
provide an individual with a flourishing life? By way of answering it, Plato raises
perhaps the fundamental concern of political philosophy, the physis/nomos
(nature/convention) controversy. In this essay, I will argue that Republic ultimately
aims to moderate political idealism by posing the ideal rulers as the paradigm rather
than realist political proposals. Thus, philosopher-kings can be seen as the necessary
nomos satisfying social needs and desires of human physis.

In the fourth and fifth centuries BCE, physis and nomos, usually seen as
antagonisms, had become catchwords of the Greek intellectual world to such an extent
that Aristotle (1955) claimed discussions about their opposition to be a way of trapping
one’s opponent into a paradox (173a6-7). Physis could be rather faithfully translated as
nature, whereas nomos was something that ‘is believed in, practised or held to be right’
- a custom or law (Guthrie, 1977: 55). In the moral and political debates preoccupying
Sophists, physis and nomos came to stand for two opposing ontological views. For our
limited purposes, it suffices to dub these: naturalism (nature — the natural world,
divinities, etc. — as the source of authority and justification) and conventionalism
(custom — human arrangements, in general — as having a sufficient normative power).
By the time of Plato, it had become evident that law (...) and moral standards enforced
by public opinion, are not god-given as was formerly believed. They are something
imposed by man on his fellows, or at best created by agreement to set a limit on the
freedom of each individual’ (Guthrie: 59). This value relativism threatened to degrade
morality into nihilism or merely ‘the advantage of the stronger party’ (Plato: 18). As
Guthrie observes, it was to curb the likes of Thrasymachus (who voiced the above claim
in the Republic) that Plato felt compelled to invent a whole cosmogony providing
objective foundations to values (Guthrie: 59). But the Republic's political argument
easily falls into neither nomos- nor physis-supporting category. On the one hand, it is an
idealistic espousal of the idea of Good and the necessity of certain aspects of human
lives; on the other, it hints at the inevitability of political arrangements and the artificial
nature, to some extent, of social coexistence.
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1. Necessity of Philosopher-Kings for the City

The only answer to the problems of the ‘City and Man’ is philosophy;
the philosopher-kings’ rule is the necessary premise in the project of freeing the
Republic’s polity out of ‘the air of the new and the strange - of decay’ (Strauss: 63).
Namely, only philosophy can overcome Athens’s moral crisis:

‘Unless [cities] have philosophers as kings, (...) or the people who are
currently called kings and rulers practice philosophy with enough integrity
- in other words, unless political power and philosophy coincide (...) there
can be no end to political troubles (...) or even to human troubles in general.
(CYRI))

Plato makes here explicit his view that philosophy is necessary for a harmonious city
and for ending the political and ‘human troubles’. Philosophy and politics are thus
normatively unified in the institution of philosopher-kings, either philosophers
who wield political power or rulers who practice philosophy ‘with enough integrity.’
The entire arrangement is simultaneously justified in teleological terms as means
necessary for achieving, or at least bringing the city closer to, eudaimonia — the
flourishing life. As Alan Bloom phrases it, the philosopher-kings’ proposal is the
realisation of ‘perfect harmony between philosophy and the city, science and society’
(1991: 309). However, right at the outset, this claim to perfection foreshadows the
revolutionary quality of the Republic.

Plato establishes philosophy as permanently subversive and conspiratorial
by ascribing it a political role (Bloom: 309). In Athenian society, ‘professional
politicians’ (if one can use this phrase in the context of ancient Greek politics) had
jealously guarded their privilege to influence the masses and reacted with hostility to
any new possible sources of political power. The most famous example of these
tensions is the trial of Socrates, said to have a lasting impact on Plato’s attitude
towards democracy. In the Republic specifically, Plato positions philosophers as
the only normative source of political authority, which seems to directly speak to the
contemporary anxieties among the Athenian elite. Thus, philosopher-kings become
rivals to actual political leaders, and philosophy claims political radicalism. In this
sense, Plato’s political theory requires a comprehensive metamorphosis of the
existing epistemic frameworks; only drastic changes to the political nomos will
allow human nature to overcome Thrasymachus’s moral nihilism (338c) and achieve
harmony of the soul.

This proposition invokes one of the basic principles of Plato’s political
philosophy to the effect that the philosopher-kings are instrumentally the best at
fulfilling the purpose of the city’s existence — that which 1 dub the instrumental
thesis. Following ]J.L. Ackrill, Plato’s political thought seems to be founded upon the
assumption that the raison d'étre of a political organisation is to promote its citizens’
eudaimonia - the most satisfying possible life (1997: 233). Since it depends on the
characteristics of mind and character, the city is justified, and indeed even obliged, in
their promotion (Ackrill: 240). Able to comprehend ideas (the permanent and
unvarying — the Intelligible reality) and
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the physical universe (the plurality and variety — the Visible realm)
(485a), philosophers are thus the only ones who possess the whole of knowledge.
From the fact that they are lovers of knowledge (485b) and have access to the realm of
ideas, or forms, Socrates concludes that philosophers are also possessors of virtues
(487a) and thus morally fit to rule. Therefore, only philosophers are the best suited,
intellectually and morally, to know the characteristics promoting eudaimonia.
They are the best instruments of the city to make sure that the needs and
desires of its citizens are satisfied and the city’s existence justified.

The instrumental thesis highlights the physis/nomos opposition in
the relationship of city and human. Articulated by Glaucon in book two, in the story of
the ring of Gyges (359d-360c), the tension between conventional morality and
human nature calls into question Plato’s proposal. One of the fundamental
assumptions behind the claim that philosopher-kings can ensure eudaimonia is that
the convention can satisfy nature. One of the Republic's central insights is that the
character of justice depends on the character of nature rather than traditional
conventions (Bloom: 338). The problem of reconciling physis with nomos, however,
lies even deeper. For, as Laszlo Versenyi claims, Plato’s justification of the rule of
philosopher-kings is ‘inescapably caught in the teleological circle’ (1971: 226). Since
practical judgements about the state require the means-to-ends reasoning, the
philosopher-kings proposal must serve the city’s ultimate purpose. However, this
purpose itself demands teleological justification that cannot be given. If the city’s
existence is justified in relation to its purpose of fulfilling the ultimate human
desire, i.e., eudaimonia, then this desire cannot itself receive similar justificatory
treatment. The nomos can be teleologically accounted for, but physis cannot by its
very nature (Versenyi: 227). There are limits to practical rationality. Actions can
receive justification; being cannot. Therefore, my instrumental thesis, and any
teleological justification for the philosopher-kings proposal, seems incapable of
supplying a definite reconciliation of the tension between human nature and the
city’s convention. This seeming failure to justify the radical conventions must have
contributed to Karl Popper’s motivation behind the criticism of Plato.

2. Totalitarianism of Philosopher-Kings

The central dynamic of Plato’s political philosophy seems to rest on the
query, who should rule? It seems natural (or is it, in fact, conventional?) to
hand the responsibility of decision-making over to those best fitted for this task.
Thus, in The Open Society, Popper charges Plato with originating the ‘theory of
(unchecked) sovereignty’ (1952, 121). It is assumed that political power is essentially
sovereign and should belong to someone. The minority should be given a free hand in
exercising their power as they see fit. It is assumed that only a few have unique
predispositions to rule, due to their moral and intellectual excellence. Popper seems to
have a point here. In fact, Socrates makes just such an assumption when declaring,
‘now, our community — like every community — contains both rulers and
commoners’ (463a) or when he asks, ‘what should we decide about next?
Shouldn’t we decide which members of this
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particular class will be the rulers and which will be the subjects? (412b). As Popper
further observes, and refrains not from criticising, this theory shifts the focal point of
political deliberations towards the mechanisms ensuring that political authority is
passed to ‘the best’ or ‘the wisest’ or ‘the born ruler’” (120). More importantly,
however, it also makes the political rule a necessary part of the social landscape.

Popper famously charged Plato with advocating a ‘totalitarian state’, where
philosophers are not ‘devoted seeker[s] of wisdom but its proud possessor[s]’ aiming
to develop ‘a totalitarian moral theory’ (144, 119). Underpinning Popperian analysis is
the assumption that the special aptitude to carry on practical tasks is what
makes philosophers particularly apt to rule. Popper identifies two main occupations
that only philosophers with their insight into the realm of Ideas can adequately
carry on: the foundation and preservation of the city (144). In the Platonic
scheme of things, establishing an actual stable city requires copying the Idea of the
Stable City (Popper: 145). Since the love of knowledge is foreign to ordinary people
(494a), the philosopher is necessary to establish this ideal city. She will then treat the
city as ‘a painting-board’, and her ‘first job is to wipe it clean’, followed by making ‘an
outline of the constitution’ (501a). Furthermore, only philosophers are capable of
ensuring the city’s unity (Popper: 147). They will do so by supervising the
education and breeding process (460a). According to Popper, these political
functions of philosopher-kings reveal that ‘behind the sovereignty of the proposal
stands the quest for power’ (155). Given the theory of unchecked sovereignty,
philosophers’ rule in the city is identified with their exercising that power regardless
of the individual interest of the city’s citizens.

However, Popper errs in his hasty identification of philosopher-kings’
interests with that of the city as a state — an autonomous political construct,
independent of its citizens. Granting that the interests of philosopher-kings and the
city coincide, only the auxiliaries that are ‘wholeheartedly doing what they regard
as advantageous to the [city]’ (412e) can proceed through the selection process and
become guardians proper. and later philosophers. Popper misses the city’s crucial
difference from the state — the former does not have interests independent from its
citizens. What Socrates calls a ‘healthy city’ originates when ‘individual human
beings find that they aren’t self-sufficient’ (369b). The first city thus comes
into being when existential human needs cannot be fulfilled in the state of nature.
This city arises out of human neediness (369c). Satisfying basic needs but unable to
fulfil more complex desires, this city must give away to an ‘inflamed city’ (372¢), which
eventually leads to the ideal city. With each iteration, more complex needs and
desires are satisfied - from necessities, through savouries, to providing justice. My
point is that Plato seems to perceive the city as a conventional satisfaction of
natural human needs and desires. Thus, the only way philosopher-kings can act
advantageously to the city is to fulfii human needs and desires. Rather than
disregarding the people’s interests, philosophers fulfil those same interests, thus the
city’s and consequently their own.
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Plato’s thesis that the city needs philosopher-kings to serve its interests leads
to serious doubts regarding its applicability in any other than ideal conditions -
and, therefore, its value as a political philosophy that may potentially be practically
useless. Plato’s idealism binds him to insist that philosopher-kings, the true lovers of
knowledge and truth, cannot fail to act towards the city’s advantage, for they alone
comprehend the idea of the Good, which ‘is responsible for everything that is right
and fine’ (517c). In other words, if philosopher-kings know the Good, the
prerequisite for being a philosopher, they act necessarily as the Good dictates. They
know what is truly good for the city and cannot act in any other way except by
bringing it — the true and not apparent good — about, so it seems to follow from
the theory of forms. On the level of practical politics, however, this argument means
that cosmic and metaphysical order ensure that political rulers do not err — rather a
naivete at the very least. It would also mean that Plato commits himself to the fallacy
of regarding the social and political organisation as physis, derived from a higher
instance, specifically from his cosmogony. Thus, all these doubts about whether
philosopher-kings can actually fulfil their roles as guardians of the city’s interests
suggest that Plato’s political thought should be treated as part of his general idealist
approach, rather than clumsily placing it on par with the likes of Thucydides’s realism.

3. City in Speech as Political Paradigm

Though in many ways central to Platonic political philosophy, the proposal for
philosopher-kings is introduced in a somewhat degrading manner as a practical (sic!)
solution to Glaucon’s concern with the possibility of the ideal city (471e). Socrates
postpones addressing the city in speech’s viability due to being afraid of
expressing merely ‘wishful thinking’ (450d). Finally pressed by Glaucon, he ironically
declares that the transformation of an actual polis into the ideal city can be achieved
by ‘the smallest change’ (473b) and, at the same time, ‘the largest and most
problematic of the set of three waves’ (472a) — the philosopher-kings’ rule. The
viability of philosopher-kings is thus essentially connected with the main theme and
purpose of the Republic — the theory of justice (Annas, 1981: 10-11).

The actual purpose of Plato’s Kallipolis is finally revealed at the end of book
nine. The city in speech is to be ‘retained in heaven as a paradigm for those who desire
to see it’ (592b). Thus, as Annas in the /Introduction further notes, if Plato
wants his paradigmatic city to serve the role of a moral guide, he must insist that it is
principally possible (185). In fact, Socrates stresses this need for the possibility of
the fixed and attainable point of reference for justice, declaring in book six that,
‘it would be impossible to improve on [the ideal city]; and its realisation may be
difficult, but is not impossible’ (502c). The actual extent of the difficulty
involved in the practical realisation of this paradigm is made clear in book seven. As
Socrates claims, the quickest and easiest way to transform an actual city into the ideal
one is to “banish everyone over the age of ten”, subject all who remain to the rigorous
educational process, abolish every
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existing convention, and quickly establish the noble lie (541a). To pose Kallipolis
as practically achievable is an exemplary instance of Socratic irony.

The possibility of philosopher-kings becoming actual kings and queens
is ridiculed by Plato when he places it at the centre of an unachievable political
regime. Similarly to the city in speech, this proposal seems equally destined to
remain in the sphere of ideas. It is in suspense and somewhat limbo, for philosopher-
kings’ rule is as probable as the city in speech becoming the city in deed. Instead,
they may be seen as the political equivalent of a painter’s ‘paradigmatically good-
looking human being’ (472d). As paradigmatically perfect political beings,
philosopher-kings would have a role in taming the political ambitions of intellectual
leaders and reminding politicians of the importance of expertise and moral qualities.
Plato advocates thus a perfect political leader as the vantage point reminding us
about the interconnectedness between philosophy and the city.

4. Moderation of Political Idealism

One point emerges from the contemporary criticism of the Republic. Whether or not
the critic is positively inclined towards Plato’s political proposals, the distinction
between the society as the content of the political reality and the city/state as the
institutional framework is formally retained. Thus, Annas’s /ntroduction contains
‘Chapter 4: The Just Society’ and ‘Chapter 7: Plato’s State’ (72, 170). On the other end of
the spectrum, Popper’s Open Society includes sections: ‘Plato’s Descriptive Sociology’
and ‘Plato’s Political Programme’ (35, 86). Undeniably convenient for their analyses, this
distinction may obscure the nature of the Republic's engagement with politics. Such
imposition of analytical means of separation may frustrate attempts to recognise the
value of Plato’s political philosophy in the postmodern world. As Leys claims, Plato’s
political philosophy is non-political, lacking the modern sense of the conflict
between two separate political forces (1972: 171). Plato lacks this notion because he
does not conceive the political reality as fundamentally binary. The ideal city has
no political conflicts because its institutions prevent them from arising. Consequently,
the city lacks institutions appropriate for modern states, for there is no need to
exercise political actions if no conflicts generate the need for such actions. Republic is
not concerned with organising the political reality to meet the conflicting demands of
autonomous social units but with structuring this reality to enable the individuals to
achieve eudaimonia, live well, and end human troubles in general’ (473d). In
precisely this sense, Plato claims that only philosophy can guarantee human
flourishing in the city.

Strauss wittingly brings to the surface this theme of moderation running
throughout the book. In fact, the dialogue’s action is the moderation of the body
since Socrates’s discussion takes the place of the promised dinner (Strauss: 127).
And the dialogical form itself raises the question of communication. As Strauss further
observes, communication is essentially all about “living together” (52). Presenting the
paradigm case of the just city, just man and just ruler, the Republic thus aims to

moderate society’s
{43}



‘living together’. The proposal for philosopher-kings can be taken as such
a manifestation of the philosophy’s improving power. As Rolf Sartorius in ‘Fallacy
and Political Radicalism’ notes, the aimed result of the philosopher-kings
proposal is enabling the masses to become genuinely just at the price of confining
all political power to a few best individuals (1974: 359). Plato thus effectively comes
across as a political radical, for he not only condemns the prevailing social
framework but also rejects any possibility of improvement within the existing social
reality (Sartorius: 360). The best example is Socrates’s taming of Thrasymachus
in book one. In the confrontation with the sophistry, dialectic is powerless —
Socrates is ‘terrified and panic-stricken’ (336b). Following Bloom’s interpretation,
Thrasymachus’s affiliation with the city’s conventional attitude towards
philosophy reveals the fundamental incapability of the existing social
arrangements to facilitate desirable improvements

(327). What Socrates then paradoxically advocates is a radical revolution in the spirit of
moderation. As both Strauss and Bloom realise, Republic is essentially a treatise on
political idealism (Strauss: 127; Bloom: 410). The proposal for philosopher-kings, far
from being ‘Plato’s own claim for kingly powers’, as Popper claims (153), is rather an
instance of Socratic irony. While it is almost impossible to realise in the current
political reality, the idea moderates despotic projects that advocate ultimate
resolutions of all human problems. At the same time, Plato acknowledges the
necessity to change and provides the vantage point that promises moderate but
truly just improvements of ‘living together’.

Far from providing definitive political solutions, 4 /a Marx or whomever
Popper mentions, to the alleged crisis of the West, Republic emphasises the
fundamentals of the political reality — its existential function to fulfil human needs
and desires. This seems to me a major value of Plato’s political thought. The
emergence of the modern bureaucratic nation-state  obscured the
interconnectedness of the social with the natural. Now a purely positivistic
construct, the state lost its ability to converse with the human element — the coldest of
monsters. Plato reminds us that the nomos without the corresponding physis is a vain
construct. Whether it is justice or social arrangements that one advocates, one shall
pay attention to what they do to humans. The political philosophy may be about the
‘City and Man’, but only the latter reasons, feels, desires, and suffers. Today it is all too
easy to forget that.
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